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POLITICAL SCIENCE 
QUARTERLY. 



RECENT CENTRALIZING TENDENCIES IN THE 
SUPREME COURT. 

IN the very valuable address of Justice Miller at Philadelphia 
during the constitutional celebration occurs this sentence : 
" While the pendulum of public opinion has swung with much 
force away from the extreme point of states-rights doctrine, 
there may be danger of its reaching an extreme point on the 
other side." This idea may have been suggested by a perusal 
of some recent opinions rendered by the Supreme Court of the 
United States. Five opinions, rendered during the last four 
terms of the court, give some indication of the motion of the 
pendulum so far as determined by the influence of that 
body. 



Questions relating to commerce between the states are now 
coming with frequency before the tribunal of last resort, and 
naturally the movement of the pendulum is most apparent here. 
The right of a state to tax interstate commerce indirectly by 
taxing an undivided mass of commerce, state and interstate, 
was for some years settled by two decisions rendered in 1872. 
In what is commonly called the State Freight Tax Case, 1 the 
court held that Pennsylvania had no right to levy a tax of a 
certain amount per ton on merchandise hauled from a point 
within the state to a point without, or from a point outside to a 
point within ; this was interstate commerce, the tax was a regu- 

1 15 Wallace, 232. 
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lation thereof, and Congress had the exclusive right of such regu- 
lation. But in the Railway Gross Receipts Case, 1 the court held 
that Pennsylvania might levy a tax on the earnings of a rail- 
road, though a part was derived from interstate commerce ; the 
money had lost its connection with the merchandise and had 
become, with other moneys, the property of the company within 
the state. In a dissenting opinion, in which Justices Field and 
Hunt concurred, Justice Miller declared the doctrine which has 
since been made the doctrine of the court. He laid down the 
broad proposition 

that by no device or evasion, by no form of statutory words, can a 
state compel citizens of other states to pay to it a tax, contribution or 
toll, for the privilege of having their goods transported through that 
state by the ordinary channels of commerce. 

In process of time the Philadelphia and Southern Mail Steam- 
ship Company resisted the collection of a tax on its gross 
receipts, and the issue thus raised was determined by the 
Supreme Court in May, 1887. 2 There was no dissenting 
opinion filed, but this does not indicate unanimity on the 
bench so much as that the justices who were disposed to dis- 
sent from the position taken by the majority felt that they had 
sufficiently defined their views in dissenting opinions filed earlier 
in the same term. Justice Bradley, in reading the opinion of the 
court, referred to the action of the court in 1872, and combatted 
its reasoning. The foundation of the decision in the Gross 
Receipts Case, he stated, was that the tax was laid upon a 
fund which had become incorporated into the general mass of 
the company's property. Just as imported goods, after their 
original packages have been broken, are taxable, so the pro- 
ceeds of interstate transportation, when they lose their specific 
identity, are under the authority of the states. This analogy, 
however, seemed to the learned justice unsound. For, he 
argued, when the imported goods 

become mingled with the general mass of property in the state, they 
are not followed and singled out for taxation as imported goods, and by 

1 15 Wallace, 284. 2 122 U. S. 326. 
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reason of their being imported. If they were, the tax would be as 
unconstitutional as if imposed upon them whilst in the original packages. 
When mingled with the general mass of property in the state, they are 
taxed in the same manner as other property possessed by its citizens, 
without discrimination or partiality. We held in Welton vs. Missouri, 
91 U. S. 275, that goods brought into a state for sale, though they 
thereby become a part of the mass of its property, cannot be taxed by 
reason of their being introduced into the state, or because they are the 
products of another state. To tax them as such was expressly held to 
be unconstitutional. The tax in the present case is laid upon the gross 
receipts for transportation as such. Those receipts are followed and 
caused to be accounted for by the company, dollar for dollar. It is 
those specific receipts, or the amount thereof (which is the same thing) , 
for which the company is called upon to pay the tax. 

There is a great difference, he continued, between taxing a man 
on his property without reference to the source from which it is 
derived, and laying a special tax upon his receipts in a particu- 
lar employment. 

If such a tax [as the latter] is laid and the receipts taxed are those 
derived from transporting goods and passengers in the way of interstate 
or foreign commerce, no matter when the tax is exacted, whether at the 
time of realizing the receipts, or at the end of every six months or a 
year, it is an exaction aimed at the commerce itself, and is a burden 
upon it, and seriously affects it. 

The analogy with the taxation of imported goods was therefore 
declared to be fallacious, and the principle of the Railway Gross 
Receipts Case to be untenable. 

According to this new decision, then, a state may not tax any 
receipts of a railway company derived from foreign or interstate 
commerce, even though those receipts be mingled with moneys 
earned from commerce wholly within the state. The people of 
Illinois will be interested in noting this opinion, and they will 
be still more interested in ascertaining whether it is to be 
deemed retroactive. It is an old story about the lawyer, who, 
being interrupted by the court with the curt remark, " That is 
not the law," neatly replied : " It was the law, your honor, until 
you decided otherwise." The state debt of Illinois has been 
paid off and the state government for years has been supported 
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by a tax on the gross receipts of the Illinois Central railroad, 
very much of whose traffic is of an interstate character. If the 
doctrine of the Railway Gross Receipts Case was the law until 
their honors decided otherwise, no greater evil has come upon 
the state of Illinois than the necessity of finding some new 
source of revenue. But if the doctrine of the case of Steamship 
Company vs. Pennsylvania is to be held as having been the law 
in past years, then the state of Illinois owes the Illinois Central 
railroad all the millions that have been collected from it. 

II. 

Until lately the states have been allowed to regulate their 
internal commerce, even though commerce with other states 
has been thereby indirectly affected. Of course it was never 
pretended that states could operate directly upon interstate 
commerce as such ; but it was the doctrine of the Supreme 
Court that so long as Congress did not legislate upon the 
subject, states might take action in regard to such interstate 
commerce as was mingled almost inextricably with the commerce 
of the state. The opinion of the court in the Wabash Railroad 
Case, 1 October, 1886, together with the vigorous and exhaustive 
protest against it signed by three members of the court, makes 
this matter very clear. It is not necessary for a layman to 
undertake to construe the earlier opinions of the court, because 
that was done in the Wabash case by the majority of the court 
with great diplomacy, and by the minority with great frankness. 

The so-called Granger Cases were decided at the October 
term of 1876. In the case of Munn vs. Illinois, 2 the question 
was the right of the state to regulate mixed state and interstate 
commerce by fixing maximum charges for the use of grain 
elevators located within the state of Illinois. Peik vs. the 
Chicago and Northwestern Railway Company 3 turned on the 
question of Wisconsin's right to make certain regulations as to 
the classification of freight. Inasmuch as the required classifi- 
cations differed from those of Illinois, and the railroad in ques- 

'n8U. S. 557. 2 4 Otto, 113. 8 4 Otto, 164. 
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tion was engaged mainly in transportation between the two 
states, the regulations in question directly affected and ob- 
structed interstate commerce. The Supreme Court said in 
the Munn case : 

The warehouses of these plaintiffs in error are situated, and their 
business carried on, exclusively within the limits of the state of Illinois. 
They are used as instruments by those engaged in state as well as those 
engaged in interstate commerce, but they are no more necessarily a part 
of commerce itself than the dray or the cart by which, but for them, 
grain would be transferred from one railroad station to another. In- 
cidentally they may become connected with interstate commerce, but 
not necessarily so. Their regulation is a thing of domestic concern, 
and certainly until Congress acts in reference to their interstate rela- 
tions, the state may exercise all the powers of government over them, 
even though in so doing it may indirectly operate upon commerce out- 
side its immediate jurisdiction. 

In the Peik case, the opinion rested on the same grounds : 

Until Congress acts in reference to the relations of this company 
to interstate commerce, it is certainly within the power of Wisconsin to 
regulate its fares, etc., so far as they are of domestic concern. With the 
people of Wisconsin this company has domestic relations. Incidentally 
these may reach beyond the state. But certainly until Congress under- 
takes to legislate for those who are without the state, Wisconsin may 
provide for those within, even though it may indirectly affect those 
without. 

In the Wabash case, the question was as to the right of the 
state of Illinois to regulate the charges for hauling in the state 
of Illinois freight originating in that state, but destined for 
New York. The court, through five of its nine members, 
denied the right of the state. The opinion was read by Justice 
Miller. He quoted from the Munn and Peik cases the passages 
cited above, and admitted in a general way that the court 
treated those cases as involving that class of regulations of 
commerce which, like bridging navigable rivers, pilotage and 
many others, could be acted upon by the states in the absence 
of any legislation by Congress on the same subject. Having 
himself concurred in those earlier decisions, he was pre- 
pared to take his share of the responsibility for the language 
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used. He believed it clear, however, from the reports, that the 
question involved in the present case did not receive any very 
elaborate consideration, either in the opinions of the court or in 
the arguments of counsel. The opinion then goes on to argue 
that the commerce in question was interstate commerce, and 
could therefore be regulated only by act of Congress ; and if 
Congress omitted to regulate it, this was to be taken as a 
declaration by Congress that it should not be regulated. Even 
while the freight was within the state of Illinois it was beyond 
the jurisdiction of the state, for the general reason that if 
Illinois could legislate regarding it, every other state that the 
freight passed through might do the same, and interstate com- 
merce might be made impossible. 

Chief Justice Waite, who, having written the opinions of the 
court in the Munn and Peik cases, ought to have been particu- 
larly well qualified to construe them, joined Justice Bradley 
and Justice Gray in a dissenting opinion in the Wabash case. 
Justice Bradley, who read the dissenting opinion, did not think 
that the point in the Wabash case had been so slightingly 
treated in the Munn and Peik cases as the majority of the court 
represented, and he made a quotation from the Peik opinion 
which had not been referred to by Justice Miller. 

These suits [said that opinion] present the single question of the 
power of the legislature of Wisconsin to provide by law for a maximum 
of charge by the Chicago and Northwestern Railway Company for fare 
and freight upon the transportation of persons and property carried 
within the state, or taken up outside the state and brought within it, or 
taken up inside and carried without. 

With such a statement of the question, the dissentient jus- 
tices could not see how this case could be distinguished from 
that under consideration. The fact that in Peik's case there 
was a classification of freights and a limitation of charges, and 
in the present case a prohibition of discrimination in the 
charges, they considered a distinction without a difference. 

The question [the dissenting opinion said] rests solely and entirely 
upon the power of the state, when unrestrained by any contract or by 
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any action of the legislative department of the United States. Does it 
follow then that because Congress has the power to regulate this matter 
(though it has not exercised that power), therefore the state is divested 
of all power of regulation? That is the question before us. We had 
supposed that this question was concluded by the previous decisions of 
this court : that all local arrangements and regulations respecting high- 
ways, turnpikes, railroads, bridges, canals, ferries, dams and wharves, 
within the state, their construction and repair and the charges to be 
made for their use, though materially affecting commerce, both internal 
and external, and thereby incidentally operating to a certain extent as 
regulations of interstate commerce, were within the power and jurisdic- 
tion of the several states. That is still our opinion. It is almost a 
work of supererogation to refer to the cases. They are legion. 

Reference was made to Justice Field's opinion in the Escanaba 
case, 107 U. S. 687, which held that the power to control the 
bridges over the Chicago river, — their construction, form and 
strength, the size of their draws and the manner and times of 
using them, could nowhere be better vested than with the state 
or the authorities of the city upon whom it had devolved that 
duty ; that if this power should be so exercised as unnecessarily 
to obstruct the navigation of the river, Congress might interfere 
and remove the obstruction ; but that until Congress acted, the 
power of the state over bridges across its navigable streams was 
plenary. Justice Bradley then continued : 

It is matter of common knowledge that from the beginning of the 
government the states have exercised almost exclusive control over 
roads, bridges, ferries, wharves and harbors. No one has doubted 
their right to do so. . . . There is a class of subjects, it is true, per- 
taining to interstate and foreign commerce, which require general and 
uniform rules for the whole country so as to obviate unjust discrimina- 
tions against any part, and in respect of which, local regulations made 
by the states would be repugnant to the power vested in Congress, and 
therefore unconstitutional ; but there are other subjects of local character 
and interest which not only admit of, but are generally best regulated 
by, state authority. The distinction is pointed out and enforced in the 
case of Cooley against the Port Wardens of Philadelphia, 1 2 Howard, 
299. In that case it was held that the pilotage regulations of the differ- 
ent ports of the country belong to the latter class and are susceptible of 
state regulation. This case has been approved in several subsequent 
decisions. 
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Differing in the circumstances, but not unlike in the issues 
involved, are the ferry cases. The Gloucester Ferry Company 
was engaged in the business of carrying passengers and mer- 
chandise across the Delaware, by means more safe and com- 
modious than those in existence at the time General Washing- 
ton made his historic passage. The company's property was 
all located at Gloucester, N. J., except during the few minutes 
when a boat was discharging at the wharf in Philadelphia. It 
was attempted, however, to tax the company in Philadelphia on 
the ground that it did business there. In April, 1885, the 
Supreme Court denied this right, 1 arguing that as the company 
had no property in Philadelphia, there was nothing to tax there 
but its commerce, pure and simple, and that this, being wholly 
interstate, could be touched only by Congress. A similar 
opinion had been rendered some fifteen years before, in the case 
of St. Louis vs. Ferry Company. 2 Here the ferry company 
operated between Missouri and Illinois at the city of St. Louis. 
Its property was all in Illinois, though in St. Louis the company 
paid a license to the city and a wharfage tax. The insatiable 
municipality then sought to tax the company on the value of 
its boats. The right might have been denied by the Supreme 
Court, perhaps, simply on the ground that the property was not 
within the jurisdiction of the municipality ; but the court con- 
sidered this case, like that of the Gloucester company, in con- 
nection with the broader question of interstate commerce. 

It will be noticed that this ferry company was engaged in 
interstate commerce and nothing else. The court did not pass 
on the right of St. Louis to levy a license tax on the company 
and to charge it wharfage, because these questions were not 
raised. Both are taxes upon interstate commerce. Though 
the wharfage might be regarded as rental for a certain piece of 
property, the license tax admits of no such theory. But even 
though wharfage be deemed rental, the difficulties regarding it 
are not removed. If the wharf be private property, any charge 
made therefor by the state or municipality is not rent, but a tax 
levied upon the commerce done at that wharf. If the wharf be 

1 1 14 U. S. 196. 2 1 1 Wallace, 423. 
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public property, the tax may be called rent, but it may also be 
placed so high as seriously to obstruct the commerce that seeks 
terminal facilities. The Supreme Court cannot stop with the 
decision in the Wabash Railroad Case. St. Louis's wharfage 
and license fees must not be tolerated ; the cities of Rock 
Island and Davenport, or either of them, must not be per- 
mitted to regulate a street car company that runs cars from the 
state of Illinois to the state of Iowa ; Chicago must not be per- 
mitted to obstruct lake commerce by closing its drawbridges, 
and New York city must be restrained from regulating foreign 
commerce through control of wharfage and pilotage. What 
time is likely to elapse before the consummation of these 
reforms, may be estimated from the fact that fifteen years inter- 
vened between the Railway Gross Receipts Case and that of 
the Philadelphia Steamship Company against Pennsylvania, 
only ten years between the Granger Cases and the case of 
the Wabash railroad, and that eight years after the court held 
that the state of Tennessee could tax a drummer from Connec- 
ticut, it held that the same state could not tax a drummer from 
Ohio. 

III. 

It is because he is an agent of interstate commerce that the 
federal judiciary extends its asgis over the commercial traveller, 
— the "drummer," who gives the step to the armies of commerce. 
The Supreme Court has descanted on his utility, and has 
painted in dark colors the condition of the manufacturers and 
wholesale merchants of the country without him. For a good 
many years the law was that a license tax on drummers and 
peddlers was valid if it made no discrimination between those 
of the taxing state and those coming from other states. The 
state of Tennessee levied a license tax on commercial travellers, 
without any such discrimination. A Connecticut sewing-ma- 
chine company had an agent in Nashville, and on one occasion 
he went into Sumner county to solicit orders for the machines. 
Having taken out no license, he was duly arrested and fined 
for violation of law, and his case reached the Supreme Court. 
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The opinion of the court x was read by Justice Swayne, who 
said : 

A law which requires a license to be taken out by peddlers who sell 
articles not produced in the state, and requires no such license with re- 
spect to those who sell in the same way articles which are produced in 
the state, is in conflict with the power of Congress to regulate commerce 
with foreign nations and among the several states. ... In all cases 
of this class to which the one before us belongs, it is a test question 
whether there is any discrimination in favor of the state or of the citi- 
zens of the state which enacted the law. Wherever there is, such dis- 
crimination is fatal. Other considerations may lead to the same result. 
In the case before us, the statute in question, as construed by the 
supreme court of the state, makes no such discrimination. It applies 
alike to sewing machines manufactured in the state and out of it. The 
exaction is not an unusual or unreasonable one. The state, putting all 
such machines upon the same footing with respect to the tax com- 
plained of, had an unquestionable right to impose the burden. 

The state went on collecting this license tax, and in course of 
time the arrest of the drummer for a Cincinnati paper house 
gave rise to the case of Robbins against Shelby County Taxing 
District, 2 an alias of the city of Memphis. In the course of 
eight years the opinion of the court had undergone such a 
change that the idea that "it is a test question whether there 
is any discrimination " was treated with surprise and impatience, 
if not with contempt. Justice Bradley, who read the opinion 
of the court, said : 

It is strongly urged as if it were a material point in the case, that no 
discrimination is made between domestic and foreign drummers, those 
of Tennessee and those of other states ; that all are taxed alike. But 
that does not meet the difficulty. Interstate commerce cannot be taxed 
at all, even though the same amount of tax should be laid on domestic 
commerce, or that which is carried on solely within the state. This was 
decided in the case of the State Freight Tax, 15 Wallace, 232. The 
negotiation of sales of goods which are in another state, for the purpose 
of introducing them into the state in which the negotiation is made, is 
interstate commerce. 

1 Machine Company vs. Gage, 100 U. S. 676. 
* 120 U. S. 489. 
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The learned justice proceeds in the following ingenious manner 
to show that the tax in this case was a discrimination against 
the merchants of states other than Tennessee : 

They can only sell their goods in Memphis by the employment of 
drummers and by means of samples ; whilst the merchants and manu- 
facturers of Memphis, having regular licensed houses of business there, 
have no occasion for such agents, and if they had, they are not subject 
to any tax therefor. They are taxed for their licensed houses, it is true ; 
but so, it is presumable, are the merchants and manufacturers of other 
states in the places where they reside, and the tax on drummers oper- 
ates greatly to their disadvantage in comparison with the merchants and 
manufacturers of Memphis. 

The opinion of the court concludes with this touch of humor : 

To say that the tax, if invalid as against drummers from other states, 
operates as a discrimination against the drummers of Tennessee, against 
whom it is conceded to be valid, is no argument; because the state 
is not bound to tax its own drummers ; and if it does so whilst 
having no power to tax those of other states, it acts of its own free will 
and is itself the author of such discrimination. 

Chief Justice Waite, with whom Justices Field and Gray con- 
curred, read a dissenting opinion. In it he said : 

I am unable to see any difference in principle between a tax on a 
seller by sample and a tax on a peddler, and yet I can hardly believe it 
would be contended that the provision of the same statute now in ques- 
tion which fixes a license fee for all peddlers in the district, would be 
held to be unconstitutional in its application to peddlers who came with 
their goods from another state and expected to go back again. . . . 
If citizens of other states cannot be taxed in the same way for the same 
business, there will be discrimination against the inhabitants of Tennes- 
see and in favor of those of other states. . . . The constitution gives the 
citizens of each state all the privileges and immunities of citizens in 
the several states, but this certainly does not guarantee to those who 
are doing business in states other than their own immunities from taxa- 
tion on that business to which citizens of the state where the business 
is carried on are subjected. 

The commissioners of the District of Columbia have lately 
forbidden the distribution of advertising circulars from house to 
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house. The relations of the district to Congress make this a 
somewhat peculiar case, but suppose that the city government 
of Philadelphia adopted a similar regulation ; it would take very 
few changes in the opinion read by Justice Bradley in the case 
just considered to show that the enforcement of such an order 
against the advertisements of a New York merchant was an 
unconstitutional interference with interstate commerce. The 
humble handbill is as useful in its way as the magnificent drum- 
mer, and the case supposed is not one of regulation but of abso- 
lute prohibition. The reader of Justice Bradley's opinion in the 
Robbins case can easily imagine him describing the disadvan- 
tages the New York merchant would labor under if he were 
denied the right to leave the announcement of his wares under 
every door in Philadelphia. The Philadelphia merchant can 
attract attention to his goods by the displays in his store win- 
dows, but the New York merchant is ninety miles away ; shall 
he sit down supinely and with folded hands wait for the casual 
Philadelphian to pass his store ? Shall he trust to the mails, 
and attempt the interminable task of enlightening all Philadel- 
phia as to his wares by personal correspondence ? This would 
be as "silly and tedious" as the judge says trying to sell goods 
without a drummer would be. It is perfectly plain that the 
anti-handbill ordinance, when applied to a merchant in another 
state, is a regulation of interstate commerce. It puts the remote 
and therefore unseen and unheard-of dealer at a disadvantage 
with the local dealer, who can without expense stand in his own 
doorway and haul passers-by from the sidewalk into his place of 
business and compel them to look at his bargains. The ordi- 
nance was undoubtedly enacted to create this precise disadvan- 
tage, and to operate as a protection to the local dealers. If 
solicitation by sample be interstate commerce when the goods 
sampled are without the state, solicitation by advertisement is 
interstate commerce under like circumstances ; and if a trifling 
regulation or a low tax on interstate commerce be unconstitu- 
tional, and " interstate commerce cannot be taxed at all," then 
what shall we say of an absolute prohibition of one of its 
branches ? 



No. 3.] RECENT CENTRALIZING TENDENCIES. 40 1 

IV. 

It would be hard to mention any power of a state govern- 
ment more essential to the well-being of the people of the 
state than the power to regulate corporations. A corporation 
is the creature of the state, with no rights or privileges but 
those conferred upon it by the state. Under the principle of 
limited liability, the vast powers for good or evil which result 
from the combination of persons and of capital, are balanced by 
no corresponding responsibility. The extent to which a large 
and wealthy corporation can defy the state needs only an allu- 
sion; every reader can supply the illustrations.- The various 
commonwealths deal in very different ways with this problem 
of the corporation. In some states a corporation can be created 
only by the direct act of the legislature. Presumably in these 
states a charter is granted only after careful investigation, and 
after the legislature becomes satisfied by inquiries as to the 
men seeking incorporation — their characters, their purposes 
and their means — that the public good will be promoted 
thereby. But on account of distrust in the integrity of legisla- 
tors, many states have by general laws made the right to incor- 
poration practically free to all citizens. In Illinois, for example, 
any five men who are able to pay five dollars for a certificate 
can get incorporated, and can enjoy all the privileges and im- 
munities attaching to that condition. The Supreme Court is 
advancing rapidly towards the position that such a self-created 
corporation is entitled in another state to all the privileges of a 
corporation there created by special act of the legislature ; and 
the Illinois corporation would have by the constitution this 
additional right, that all its litigation with the citizens of the 
state in which it lived and did business could be transferred 
from the courts of that state to those of the United States. 

The people of the Western states have suffered particu- 
larly from foreign corporations. A citizen who deems himself 
wronged by a railroad company doing business in his own, but 
created in another state, can not afford to sue the company, 
because the latter will have the case transferred to the federal 
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courts. The state courts are held in every county and the 
citizen could afford to sue in them ; but the federal courts are 
held at only two or three points in the state, and litigation 
hundreds of miles from home is very expensive. A farmer in 
the extreme of southern Illinois has $1000 of insurance on his 
house, which is damaged by fire. He says it will take the full 
amount to repair the house. The Minnesota or Ohio or New 
Hampshire insurance company says to him : Take $250 or sue ; 
and if you sue, we can get the case removed into the federal 
court, and you and your lawyers and your witnesses will have 
to go to Springfield, and as the federal docket is crowded, you 
will have to wait a good while at considerable expense. 

Whether or not any constitutional remedy be practicable, 
there is a real evil here, and this evil is just as proper a subject 
for the speculations of the Supreme Court as are the possible 
abuses that might arise if states were allowed to touch inci- 
dentally interstate commerce and foreign corporations. To 
remedy this evil the state of Wisconsin passed a law requiring 
that foreign corporations, before attempting to do business in 
the state, should waive their right to transfer litigation to the 
federal courts. This was decided by the Supreme Court in 
Morse vs. Insurance Company, 20 Wallace, 445, to be uncon- 
stitutional. Then the state enacted that no foreign corporation 
should do business in the state without taking out a license, and 
that the state officers should revoke the license of any corpora- 
tion that transferred to the federal courts suits brought against 
it by citizens of Wisconsin. In 1 876, the Supreme Court upheld 
the constitutionality of this law in the case of Doyle vs. In- 
surance Company, 4 Otto, 535. Justice Hunt, now dead, read 
the opinion of the court, and Justices Miller and Bradley, still 
on the bench, and Swayne, deceased, filed a dissenting opinion. 
The opinion of the court asserted the following principles, as 
stated in the syllabus : 

A state has the right to impose conditions, not in conflict with the 
constitution or the laws of the United States, to the transaction of busi- 
ness within its territory by an insurance company chartered by another 
state, or to exclude such company from its territory, or having given it 
a license, to revoke it with or without cause. 
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The legislature of Wisconsin enacted that if any foreign insurance 
company transferred a suit brought against it from the state courts to 
the federal courts, the secretary of state should revoke and cancel its 
license to do business within the state. An injunction to restrain him 
from so doing because such a transfer is made, cannot be sustained. 
The suggestion that the intent of the legislature is to accomplish an 
illegal result, — to wit, the prevention of the resort to the federal courts, 
is not accurate. The effect of this decision is that the company must 
forego such resort or cease its business in the state. The latter result 
is here accomplished. 

As the state has the right to exclude such company, the means by 
which she causes such exclusion, or the motives of her action, are not 
the subject of judicial inquiry. 

About 1885 Iowa enacted a similar law affecting railroads; 
as to insurance companies, Illinois followed the example of Wis- 
consin ten years ago. 1 The Chicago and Northwestern rail- 
road, doing business in Iowa, continued its business without 
taking out a license. To make a test case an engineer was 
arrested for violating the law, and this case, Barron vs. Burn- 
side, was decided by the Supreme Court in April, 1887. The 
court held that the part of the law requiring a license to be 
taken out was invalid, because another part of the law provided 
for the withdrawal of the license in case the railroad company 
removed a suit to the federal courts. In the Wisconsin case, the 
court had refused to inquire into the motives actuating the 
legislature in the enactment of the law. " An emotion, or a 
mental proceeding," it was said, is not "the subject of inquiry 
in determining the validity of a statute." But in the Iowa case, 
the entire attention of the court was turned upon the emotion 
or mental proceeding in the members of the legislature who 
enacted the law. The requirement of a license was declared 
unconstitutional because of the motive that prompted it. 2 In 
reading the opinion, 121 U. S. 186, Justice Blatchford sought 

1 For analogous legislation in Indiana, in reference to foreign loan companies, 
see the Political Science Quarterly for March, 1890, p. 71. 

2 " The manner in which, in this statute, the provisions on these subjects are coupled 
with the application for the permit and with the stipulation referred to, shows that 
the real and only object of the statute, and its substantial provision, is the require- 
ment of the stipulation not to remove the suit into the federal court." 121 U. S. 197. 
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to gloss over the contradiction between it and that in Doyle 
vs. Insurance Company. Of the latter he said : " The point of 
the decision seems to have been that as the state had granted 
the license, its officers would not be restrained by injunction by 
a court of the United States from withdrawing it." If the 
syllabus above quoted does not refute this statement, the fol- 
lowing extracts from the formal opinion may be added : 

A license to a foreign corporation to enter a state does not involve 
a permanent right to remain, subject to the laws and constitution of the 
United States. Full power and control over its territory, its citizens 
and its business belong to the state. 

If a state has the power to do an act, its intention or the reason by 
which it is influenced in doing it cannot be inquired into. . . . 

The argument that the revocation in question is made for an uncon- 
stitutional reason cannot be sustained. The suggestion confounds an 
act with an emotion or a mental proceeding which is not the subject 
of inquiry in determining the validity of a statute. An unconstitutional 
reason or intention is an impracticable suggestion which cannot be applied 
to the affairs of life. 

... It is said that we thus indirectly sanction what we condemn when 
presented directly: to wit, that we enable the state of Wisconsin to 
enforce an agreement to abstain from the federal courts. This is an 
" inexact statement." The effect of our decision in this respect is that 
the state may compel the foreign company to abstain from the federal 
courts, or to cease to do business in the state. It gives the company 
the option. This is justifiable because the complainant has no consti- 
tutional right to do business in that state ; that state has authority to 
declare at any time that it shall not transact business there. This is the 
whole point in the case, and without reference to the injustice, the preju- 
dice or the wrong that is alleged to exist, must determine the question. 
No right of the complainant under the laws or constitution of the United 
States by its exclusion from the state is infringed ; and this is what the 
state now accomplishes. There is nothing therefore that will justify the 
interference of this court. 

All this is overruled by the same court in Barron vs. Burn- 
side. According to the opinion here, the foreign corporation 
is in Iowa by right and not by grace. When it is proposed to 
put it out, it can go into court and show that the reason why 
its ejection is sought is an improper one. A corporation may 
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possibly be reached by the state that created it, but it now has 
an iron clutch upon every state that did not create it. It is the 
foreign corporation, like the foreign drummer, that is privileged. 

Two months after this decision, the state of Massachusetts 
had a visit from a foreign corporation. The state had for some 
reason that seemed good to it decreed a few years before that 
thereafter no gas company should be organized with more than 
$500,000 capital. When some gentlemen thought they saw a 
chance to make a great deal of money by buying out all the 
Boston gas companies and obtaining a monopoly of the lighting 
of the city, they went over to New York and got themselves 
incorporated, with a capital of $3,000,000. Then they returned 
to Boston and began to gather in the gas companies, as all the 
gas companies of Chicago have since been gathered in by one 
great corporation. It was probably to guard against this very 
thing that the limitation upon capital was enacted. But the 
Massachusetts legislature is powerless to protect the city in 
which it sits, because New York can grant an incorporation 
that is perfectly good in Boston. The New York gas com- 
pany in Boston has all the privileges that a Massachusetts 
company would have, and two besides : it can take its liti- 
gation into the federal courts, and it cannot be deprived of 
its charter by the legislature of Massachusetts. The New York 
legislature might be able to annul its charter ; but the company 
would not be troubling any citizens of New York, and the 
statesmen at Albany could not be expected to exert themselves 
in behalf of the citizens of Boston. Congress might have power 
to interfere, but Congress cannot get time to give the necessary 
legislation to the city of Washington ; what would it be likely 
to do for Boston ? 

The Supreme Court can take but one step farther in the 
direction in which it has travelled from Doyle vs. Insurance 
Company to Barron vs. Burnside : it can affirm that the rights 
of corporations are inalienable, and that a corporation created 
by one state, or self-created under the laws of one state, has the 
same rights in every other state that the citizen of one state 
has in every other state. 
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V. 

In the case of Gus. Leisy & Co. vs. A. J. Hardin, commonly 
called the Original Package Case, decided April 28, 1890, the 
Supreme Court has changed the law (1) as to the power of the 
several states to regulate the liquor traffic, (2) as to the distinc- 
tion between merchandise brought from a sister state and that 
brought from a foreign country, and (3) as to the point at which 
imported merchandise passes from national to state regulation ; 
and in each instance, the power of the central government is 
enlarged, and that of the state is curtailed. 

The right to regulate the liquor traffic in all forms and 
degrees had been uniformly held by the Supreme Court of the 
United States to be within those police powers which belong 
to the several states, even though their exercise has an indirect 
effect upon interstate or even foreign commerce. A long list 
of citations in support of this will be found in the dissenting 
opinion of Justice Gray — Justices Harlan and Brewer concur- 
ring — in the Original Package Case. In Pierce vs. New Hamp- 
shire, License Cases, 5 Howard, 564, the court affirms the right 
of New Hampshire to prevent the sale of liquor brought from 
Massachusetts and offered for sale by the importer in the 
original package, — the precise point decided the other way in 
the late case. In Mugler vs. Kansas, 123 U. S. 623, the court 
affirmed the right of a state to prohibit the manufacture of 
intoxicating liquors even when it destroyed the value of 
buildings erected long previous to the prohibitory enactment. 
In Kidd vs. Pearson, 128 U. S. 1, the court upheld a law of Iowa 
forbidding the manufacture of alcoholic liquors for export and 
sale outside of the state. The net result of all this is that a 
state may enact a prohibitory law; it may virtually confiscate 
property by forbidding the use of a brewery for brewing, or a 
distillery for distilling ; it may even regulate interstate commerce 
by forbidding the export of alcoholic liquors : but it must not 
forbid the import of liquors, or their sale in " original packages." 

How completely such a decision as that in the Original 
Package Case would destroy all state regulation of the liquor 
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traffic, probably the most important subject of its police powers, 
was foreseen by the justices who decided the License Cases. 1 
The Supreme Court of 1847 sought for the power to enable 
the people of the several states to regulate their own affairs in 
their own way ; the Supreme Court of 1890 sought for excuses 
to break down this power. One of these excuses was found in 
the opinion in Bowman vs. Chicago and Northwestern Railway, 
125 U. S. 465, and another in the venerable case of Brown vs. 
Maryland, 12 Wheaton, 419. As to the former, Justice Gray 
said in his dissenting opinion : 

While Mr. Justice Field in his separate opinion (125 U. S. p. 507) 
intimated, and three dissenting justices (pp. 514, 515) feared, that the 
decision was in effect inconsistent with the decision in the License Cases, 
Mr. Justice Matthews, who delivered the judgment of the majority of 
the court, not only cautiously avoided committing the court to any such 
conclusion, but took great pains to mark the essential difference between 
the two decisions. On the one hand, after making a careful analysis of 
the opinions in the License Cases, he said : " From this analysis it is 
apparent that the question presented in this case was not decided in the 
License Cases. The point in judgment in them was strictly confined to 
the right of the states to prohibit the sale of intoxicating liquor after it 
had been brought within their territorial limits. The right to bring it 
within the states was not questioned." 

In Brown vs. Maryland the Supreme Court decided that a 
state law imposing a license tax upon importers was invalid, as 
a regulation of foreign commerce ; and Chief Justice Marshall 
said : " It may be proper to add that we suppose the principles 

1 Justice Catron said (5 Howard, 608) : "To hold that the state license law was 
void as respects spirits coming in from other states as articles of commerce would 
open the door to an almost entire evasion, as the spirits might be introduced in the 
smallest divisible quantities the retail trade would require." Justice Woodbury said 
(p. 625) : " If . . . anything imported from another state, foreign or domestic, could 
be sold outright in the package in which it was imported, not subject to any license or 
internal regulation of a state, then it is obvious that the whole license system may be 
evaded and nullified, either from abroad or from a neighboring state. And the more 
especially can it be done from the latter, as imports may be made in bottles of any 
size, down to half a pint, of spirits or wines; and if its sale cannot be interfered with 
or regulated, the retail business can be carried on in any small quantity and by the 
most irresponsible and unsuitable persons, with perfect impunity." Cf. also the 
remarks of Justice Grier, pp. 631, 632. 
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laid down in this case apply equally to importations from a sister 
state." The court in the Original Package Case lays great em- 
phasis on Marshall's supposition, and is unable to see any rea- 
son for making a distinction between importations from a foreign 
country and from a sister state. Yet it is only five years since 
the court made this distinction as explicitly as possible. In 
Brown vs. Houston, 114 U. S. 622, Justice Bradley, reading the 
opinion of the court, affirmed the right of Louisiana to tax coal 
brought from Pennsylvania and offered for sale in New Orleans 
by the importer in the original packages — flatboats — in which 
it was brought from Pennsylvania. He said : 

It was decided by this court in the case of Woodruff vs. Parham, 8 
Wall. 123, that the term "imports," as used in that clause of the con- 
stitution which declared that "no state shall, without the consent of 
Congress, lay any imposts or duties on imports or exports," does not 
refer to articles carried from one state into another, but only to articles 
imported from foreign countries into the United States. In that case 
the city of Mobile had by ordinance passed in pursuance of its char- 
ter, authorized the collection of a tax on . . . sales at auction. . . . 
Woodruff and others were auctioneers, and were taxed under this 
ordinance for sales at auction made by them, including the sales 
of goods, the products of other states than Alabama, received by 
them as consignees and agents, and sold in the original and unbroken 
packages; but as the ordinance made no discrimination between 
sales at auction of goods produced in Alabama, and goods produced 
in other states, the court held that the tax was not unconstitutional. 
A contrary result must have been reached under the ruling in Brown 
vs. Maryland, 12 Wheaton, 419, if the constitutional prohibition re- 
ferred to had been held to include imports from other states as well as 
imports from foreign countries ; for, at the time the tax was laid, the 
condition of the goods, in reference to their introduction into the state, 
was precisely the same in one case as in the other. This court, how- 
ever, after an elaborate examination of the question, held that the terms 
" imports " and "exports" in the clause under consideration had refer- 
ence to goods brought from or carried to foreign countries alone,- and 
not to goods transported from one state to another. 

The court explains, as one reason for allowing Louisiana to 
tax the coal in question, that otherwise the coal might entirely 
escape taxation. And so we reach the conclusion that the 
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Supreme Court will refuse federal protection to the coal that 
seeks to escape taxation, but will draw the awful circle of our 
national authority around the bottle containing one glass of 
Illinois beer whose existence is threatened by the state of Iowa. 
This case of Brown vs. Houston also gives us some infor- 
mation as to what the Supreme Court thought on May 4, 1885, 
about the point at which an import passed under the authority 
of state law. Justice Bradley said : 

It [the tax] was imposed after the coal had arrived at its destination, 
and was put up for sale. The coal had come to its place of rest, for 
final disposal or use, and was a commodity in the market of New 
Orleans. It might continue in that condition for a year, or two years, 
or only for a day. It had become a part of the general mass of property 
in the state, and as such it was taxed for the current year (1880), as all 
other property in the city of New Orleans was taxed. Under the law it 
could not be taxed again until the following year. It was subject to no 
discrimination in favor of goods which were the product of Louisiana, 
or goods which were the property of citizens of Louisiana. 1 It was 
treated in exactly the same manner as such goods were treated. 

It appears in the cross-light of these two opinions that coal 
became " a part of the general mass of property in the state " 
as soon as it " had arrived at its destination and been put up for 
sale." But beer remains an import under the especial protection 
of the United States government, and not until it has been sold 
by the importer and the " original package " has been broken 
can the state touch it directly or indirectly. After the beer 
has been consumed, however, the state may arrest the consumer 
for disturbing the peace. 

The reason why the constitution gave Congress the power to 
regulate interstate commerce seems to receive little attention 
from the Supreme Court. In Bowman vs. Railway the reason 
was alluded to, but the reasoning was rather misused than used. 
The power to regulate interstate commerce was conferred on 
Congress to prevent any state from surrounding itself with a 

1 It was Justice Bradley who explained in Robbins vs. Shelby County Taxing Dis- 
trict, that a tax on products of another state was a regulation of interstate commerce, 
and invalid even if it created no discrimination. Cf. p. 398, supra. 
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protective tariff. The essential thing provided for was, as set 
forth in Brown vs. Houston, that one state should not discrim- 
inate in favor of its own and against the citizens of another 
state. Until recent years this is all the Supreme Court has 
insisted upon. But the court is now declaring that a state must 
not even indirectly touch interstate commerce, even though it 
touches its own commerce in exactly the same way. An Ohio 
drummer in Tennessee is exempt from the tax the Tennessee 
drummer must pay. The Illinois brewer may flood Iowa with 
beer though every Iowa brewery be closed by the legislature 
of the state. Justice Matthews objected to the Iowa statute 
involved in Bowman vs. Railway because in analogy with it Iowa 
might establish a protective tariff in favor of her own citizens 
and against those of other states. But this is an entire mis- 
conception of the analogy. If the state of Iowa prohibits the 
sale of a certain article believed to be dangerous or deleterious, 
whether made in Iowa or in Illinois, no discrimination in favor 
of Iowa and against Illinois is effected, and nothing remotely 
resembling a state protective tariff is established. 

Had the Supreme Court sufficiently attended to the purpose 
underlying the constitutional grant of power to Congress over 
interstate commerce, these contradictory opinions would have 
been avoided, and this national destruction of state prohibitory 
laws, — this invasion by the federal government of a domain 
which for over a century has been regarded as within the power 
of the states, would have been wholly unnecessary. 

It was a justice of the supreme court of Wisconsin who 
remarked humorously of himself and his colleagues that they 
were always right because they always had the last guess. 
Supreme courts not only have the last guess, but they have 
the opportunity of guessing more than once at the same co- 
nundrum. 

Fred. Perry Powers. 



